To: - ' N YAl
National Assembly of Kenya 4 it
C/O The Clerk Kenya National Assembly

Parliament Buildings

P.O Box 41842 - 00100,

Nairobi, Kenya

PETITION TO THE NATIONAL ASSEMBLY ON FOREST CONSERVATION AND
MANAGEMENT (AMENDMENT) BILL, 2021

WE, the undersigned,

Citizens of Kenya, representing not less than twenty-five (25) non-governmental, quasi-
governmental organizations and individuals.

DRAW the attention of the House to the following:

1. THAT the non-governmental, quasi-governmental organizations and individuals are
concerned with proposed amendments Forest Conservation and Management
(Amendment) Bill, 2021 by the Procedure and House Rules Committee.

2. THAT Section 34 of the Forest Conservation and Management Act, 2016, demands that a
petition to the National Assembly on the variation of boundaries or revocation of
registration of public forests or portion thereof shall only be considered if the petitioner
demonstrates that such a petition will not:

a) Endanger any rare, threatened or endangered species; or

b) Adversely affect its value as a water catchment area; and prejudice biodiversity
conservation, cultural site protection of the forest or its use for educational,
recreational, health or research purposes.

3. THAT the Section further provides that such a petition must be subjected to an independent
Environmental Impact Assessment (EIA) and public participation and that the petition shall
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be considered in accordance with the provisions of the Petitions to Parliament {Procedure)
)} .

Act, 20_1 2 alnd the Standing Orders of the relevant House. The Procedure and House Rules

Committee has introduced the Forest Conservation and Management (Amendment) Bill,

.2021 vide a Kenya Gazette Supplement No. 208 to repeal section 34(2A) from and to
introduce Section 34(3A) to the Principal Act.

THAT Section 34(2A) requires that any petition on variation of boundaries or revocation
of registration of public forests or portion thereof shall only be forwarded to the National
Assembly upon recommendation by the Kenya Forest Service (KFS). The introduced
Section 34(3A) on the other hand, empowers the Clerk of the National Assembly or the
Committee to reject any petition that does not meet the requirements of the Acts and the
Standing Orders or which is not revised to accord with the directions issued by the proposed
amendment to repeal Section 34(2A) abrogates KFS off the legal mandate to provide
technical advice on any matters related to the variation of boundaries or revocation of

registration of public forests, which contravenes Section 3(f) of the Petitions to Parliament
(Procedure) Act, 2012.

THAT Section 3(f) of the Petition to Parliament (Procedure) Act, 2012, asserts that the
petitioner must demonstrate whether any efforts have been made to have the matter
addressed by a relevant body, in this case, KFS, and whether there has been any response
from that body or whether the response has been unsatisfactory. It is therefore implied that
ro petition will be considered in the National Assembly on the variation of boundaries or
revocation of registration of public forest or portion thereof without a recommendation
from KFS. Hence, Section 24(2A) of the Principal Act is justitied.

6. THAT the proposed introduction of Section 34(3A) further justifies the need to retain
Section 34(2A) as it requires the Clerk of the National Assembly or the relevant House
committee to determine if the petition meets all the requirements outlined in Section 3 of
the Petition to Parliament (Procedure) Act, 2012, including proof of consultation from the
government-mandated body on matters forests, namely KFS. It also includes compliance

with sections 2 (a and b) on endangering rare, endangered, and threatened species and the
importance of forests as water catchment areas.

7. THAT Section 34(2A) of the Principal Act does not limit the rights of any person to petition
the National Assembly provided for in Article 119 of the Constitution of Kenya as alleged
hy the proposer of the Bill, in this case, the Procedure and House Rules Committee. In fact,
the Section streamlines the procedures and processes of varying boundaries or revoking the
registration of public forests. Section 3 of the Petition to Parliament (Procedure) Act, 2012,
while insisting on consulting KFS at the initial stages before going to the Parliament, stiil
permits a person to petition the National Assembly directly in case he/she did not receive a
response from KFS or if the response was unsatisfactory.

8. THAT the Procedure and House Rules Committee has not demonstrated the urgency to
amend the Forest Conservation and Management Act, 2016, and the reason for choosing
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this Act other tha
I thereforeltu(z:er natural resource-related laws that have similar provisions. This
Y 10 set a retrogressive legal precedent to the other laws. Piecemeal

amendment i
" of the- AcF may not be desirable considering that the Ministry responsible is in
e process of reviewing the FCMA, 2016.

| ;l)‘ge‘?ze:‘:‘;j;\‘[?éser of the. Bill also fails to demonstrate how the Principal Act has
. ¢ Petition to Parliament Act, 2012, and the Standing Orders of the House. In
t ‘z regard, Fhe undersigned organizations recommend that the proposed amendment be
de.e‘rréc? until the National Forest Policy is gazetted and the process to review the entire
Act initiated. This approach will eliminate any doubts cast on this proposed Bill and provide
r_oom for elaborate consultations with stakeholders including non-state actors as provided
for by the Kenyan laws and various international instruments. The motivation of amending
any legislation should be the need to improve the legislation and not to make it weaker.

10. THAT In 1895, when Kenya was declared a British Protectorate, forestland was estimated
at 30% of total landmass. At independence. only 3% of total territorial landmass was under
closed canopy gazetted forests. The result of illegal and irregular excisions reduced this to
1.7% against the internationally recommended minimum of 10%. Most excisions were
done without technical considerations of social, economic and ecological implications. In
a number of cases, boundary plans were not prepared, while in others, gazette and/or legal
notices were not issued. Some excisions went on even after the enactment of the
Environmental Management and Coordination Act of 1999 which subjects any major
changes in land use to an Environmental Impact Assessment.

11. THAT The cascs of excision were drastically reduced when Forest Act 2005 was
operationalized in 2007. The Act made it difficult to vary forest boundary by bringing
onboard National Assembly to ratify decision tc change boundary. This made the general
public have confidence with the role of government in protecting the forest. This gain is
likely to be eroded by the proposed amendment as there is real threat to forest as shown by
the number of individuals/ organizations laying claim to public forest.The Ndungu
Commission Report further lists the negative impacts of the illegal forest excisions on the
environment and the economy, which include:

a) Destruction of critical water catchment areas resulting in water shortages and
siltation of the major hydroeiectric dams, lakes and coral reef;

b) Lowering water tables- leading to drying up of water springs and boreholes:

¢) " Destruction of micro and macro ecosystems - biodiversity once lost is not easily
recoverable through afforestation/reforestation;

d) Scarcity of raw materials for wood-based industries leading for example to
closure of saw mills;

e) Scarce foreign exchange being used to import timber and;

f) Adverse effects on tourism: e.g. Lake Nakuru, the second most visited national
park in Kenya is threatened by siltation and drying of rivers due to clearance in
Eastern Mau Forest.
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12. THAT The forest cover in Kenya is now estimated at 7.4% and has been in an upward
trajef:tory for the past 15 years due to progressive laws (including the introduction of
Section 34(2A)) and rehabilitation initiatives, among others. Although the proposed
amendment’s alleged objective is to streamline procedures to petition Parliament under the
Forest Act, 2016, the actual motivation for the proposed amendment may be quite
different. It may also serve private interests.

i3. THAT It is worth noting that a part of Ngong Road Forest Reserve totaling 34 acres.
located within the Langata Constituency was illegally allocated to private developers and
that the Ministry of Environment and Forestry has been attempting t0 re-possessed the land
illegally allocated in line with, among others, Section 40(6) of the Constitution of Kenya
that stipulates that “the rights [to property} under this Article do not extend to any property

that has been found to have been unlawfully acquired.

f Environment and Forestry to repossess

14. THAT Following the attempts of the Ministry ©
Reserve, the Member of Parliament for

illegally allocated forestland in Ngong Road Forest
Langata Constituency brought a petition regarding the alleged re-possession of land before

the National Assembly’s Departmental Committee of Environment and Natural

Resources. The Departmental Committee inquired on the matter and issued its report in

November 2020, entitled “Report ona Petition Regarding an Alleged Demolition of Houses
and Re-possession of Land within the Constituency of Langata” pertaining to, among
others. the above-mentioned illegal allocation of 34 acres of Ngong-Road Forest Reserve
to private developers. The Report recommended that the said land, being developed, be
excised under Section 34 of the Forest Conservation and Management Act, 2016.

Other examples of past excisions include:

(2) In 1996, a treehold title for Karura Forest was issued. It covered 564.1 ha and left out

an area of 477 ha from the total forest area of 104 1ha then.

(b) Ngong Road Forest was gazetted as a forest reserve in 1932 at a time when it covered
an area of 2,926.6 ha. In total, an area of 789.8 ha was left outside the boundaries of
Ngong Road Forest in the issue of title deeds.

(c) Kiptagich Forest - Mau Forest Complex is one of Kenya's five water towers and
represents the largest remaining near-continucus blocks of a mountain of indigenous
forest in East Africa. 2,588 hectares were illegally and irregularly allocated.

15 THAT The proposed amendment (o the Forest Act may actually be motivated to prevent
the Kenya Forest Service to have a say in a likely future petition to excise 34 acres of Ngong
Road Forest Reserve that have been illegally allocated to private developers, and to secure
the support in the upcoming election from Kenyans who have established their residence
on that land. The move to amend Section 34 of the Principal Act is retrogressive and it will
derail the Government’s efforts from achieving its national and international commitments.

These include:

a) Constitution of Kenya: Constitutional target of 10% tree cover, which the
President directed should be achieved by 2022;
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16. THAT Forests provide a wide range of ecos

17.

19.

5]

b) Vision 2030;

¢) Government Agenda Four: Universal Health, Manufacturing, Housing. and
Food Security;

d) Convention on Biological Biodiversity - Aichi Biodiversity Target 5: the rate
of loss of all-natural habitats, including forests, is at least halved and where
feasible brought close to zero, and degradation and fragmentation i
significantly reduced;

¢) United Nations Framework Convention on Climate Change — Paris
Agreement: Declaration to ending deforestation by 2030 agreed at COP 26:

f) United Nations Decade for Ecosystem Restoration;

g) United Nations Sustainable Development Goals (SDGs): GOAL I: No
Poverty; GOAL 3: Good Health and Well-being; GOAL 6: Clean Water and
Sanitation; GOAL 7: Affordable and Clean Energy: GOAL 8: Decent Work and
Economic Growth; GOAL 9: Industry, Innovation, and Infrastructure; GOAL

11: Sustainable Cities and Communities; GOAL 13: Climate Action; GOAL 14:
Life Below Water: GOAL 15: Life on Land.

ystem services that are critical for the

environmental stability, human well-being, and economic development of our country. The
forestry secter alone contributes some 3.6% of the country’s Gross Domestic Product
(GDP) and employs some 350,000 people annually. The sector supports key climate-
sensitive economic sectors including agriculture, tourism, industry, and energy. among
others. Total Economic Valuation (TEV) of the ecosystem services provided by three out
of the five key water towers in Kenya (Mau complex, Mt. Elgon and Cherengani Hills)

alone is estimated at KES 621 billion annually.

THAT Forests are vital bastions of biodiversity. Although they cover only 7.4% of
Kenya’s land area, they harbor a disproportionate amount of Kenya's biodiversity in terms
of faunal and floral species. Kenya’s forests host an estimated 50% of all woody plants;
40% of large mammals; 30% of the birds and; 35% of the butterflies. [t is estimated that
there are over 100 rare woody plants (of which 36 are trees), 35 birds, and 17 larger
mammals, which are both forest-dependent and listed as 'threatened’ by the [UCN Red List

of threatened species.

THAT About 32 percent of the country’s total installed electric capacity is hydropower
and therefore relies on the existence of well-protected forests which cover our vital water
catchments. Forests also provide a variety of products —including building materials,
fodder, fruits and honey in addition to meeting 80 percent of household energy

requirements.

THAT Kenya's forests have been decimated over the decades due to illegal and irregular
excisions, deforestation and forest degradation. Sadly, Kenya’s forests have been depleted
at an alarming rate of about 5,000 hectares annually. This is estimated to lead to an annual
reduction in water availability of approximately 62 million cubic meters. The United
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Nations lists Kenya : s
s kenya as a water-scarce country and therefore loss of forests is likely to

exacerbate the chronic water situation i ially i i Semi- Ari
in the country es mi- Arid
Lands (ASALS) y especially in the Arid and Se

2O'THAT_ Kenya is highly vulnerable to climate change and the evidence such as
unpredictable weather patterns, rising temperatures, droughts, and floods are apparent.
F'urther loss of forests due to unwarranted excisions among other reasons would increase
significantly forest deforestation and degradation making Kenyans more vulnerable to
climate change effects. Experts warn that deforestation is a major contributor te climate
change and is estimated to contribute 20% of the global Greenhouse Gas emissions
(GHGs).

THEREFORE, you're humble Petitioners PRAY that Parliament and the Government of the
Republic of Kenya:

1. WITHDRAW the Forest Conservation and Management (Amendment) Bill, 2021,
forthwith without any reservations and wait for the review process of the entire Act to
be initiated by the relevant Ministry.

A petition signed and presented by all the undersigned institutions overleaf.

.....................................

Presented by-
Mrs. ELIZABETH GITARI-MITARU

Chair, East Africa Wildlife Society (EAWLS)
On behalf of the Kenya Forest Working Group (KFWG)
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